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SIR KENNETH STREET— AN APPRECIATION 


The Honourable Sir Kenneth Whistler Street, K.C.M.G., 
Chief Justice of the Supreme Court of New South Wales, 
reached the statutory retiring age in January of this year 
and so his judicial work of 32 years came to an end. Four 
of those years (1928-1931) were spent as a member of the 
Industrial Commission of New South Wales, 18 as a puisne 
Justice of the Supreme Court and the last 10 years as Chief 
Justice of that Court. 


His Honour’s work on the Industrial Commission 
gained him general respect and when Mr. Justice Fergu- 
son retired from the Supreme Court he was translated to 
that Bench to fill the vacancy. There was thus created a 
situation unique in the legal annals of New South Wales 
—membership of the Bench at the same time by father 
(the Chief Justice Sir Philip Street) and son. The years of 
the depression and of World War II and post-war difficulties 
created throughout Australia legal problems, novel and 
complex, which demanded the utmost judicial exertion and 
devotion. The experience gained over this long period in 
statutory interpretation and in the wise exercise of 
judicial discretion in innumerable situations of competing 
hardships constituted an admirable background for the 
final stage of His Honour’s career—that of Chief Justice. 
His appointment as such (as the then Solicitor-General 
said in the course of a speech of welcome) “received the 
approval of the whole community”. 


Sir Kenneth modestly disavowed any claim to great 
jurisprudential erudition and never would have presumed 
to emulate the brilliant legal virtuosity or the mastery of 
the more recondite equitable doctrines conceded to his 
predecessor, the late Sir Frederick Jordan. Yet with the 
principles of the common law he was thoroughly familiar 
and he applied those principles with ease and with an 
instinctive feeling for the just and humane decision. A 
happy gift for grasping and marshalling the essential facts 
of a case combined with “the ability to clothe his thoughts 
in apt and felicitous language” meant that his judgments 
were persuasive and well worth reading. No little effective 
therapy is therein administered to “the glorious uncertainty 
of the law” occasionally referred to in the after dinner 
speeches of lawyers. 
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A great and natural personal dignity has always been 
leavened by a sincere humility of mind, a ready store of 
human kindness and a fine sense of humour. For him good 
manners and proper standards of professional behaviour 
rendered almost inconceivable any necessity for angry 
scenes in court; though he welcomed firm and fearless 
advocacy if respectful and not unbridled. 

It was said of Sir Matthew Hale by Sollom Emlyn, 
his editor, that “being in a high degree possessed of that 
qualification so peculiarly necessary to a judge, I mean 
patience (without which the most excellent talents may 
become insignificant), no considerations of his own con- 
venience could prevail with him to hurry over a cause, or 
dispatch it without a thorough examination; for which 
reason he made it a rule, especially upon the circuits, to be 
short and sparing at meals, that he might not either by a 
full stomach unfit himself for the due discharge of his 
office, or by a profuse waste of time, be obliged to put off, 
or precipitate the business that came before him”. If a 
cup of tea and a sandwich for lunch is being “short and 
sparing at meals” then the passage can appropriately be 
applied mutatis mutandis. 


We in New South Wales have come to have a great 
regard for our retiring Chief; we believe that he has ever 
striven to fulfil his oath to do right to all manner of people 
without fear or favour; we know that he leaves high the 
prestige of our judiciary. 


In now moving into retirement he takes with him the 
good wishes of the profession and the people of New South 
Wales, and of his friends and admirers in other States 
and abroad. “He was a man, take him for all in all” we 
“shall not look upon his like again’’. 

H. A. SNELLING.* 


SECOND COMMONWEALTH AND EMPIRE LAW 
CONFERENCE 


September 14-21, 1960 
Ottawa, Canada 


The Second Commonwealth and Empire Law Confer- 
ence will be held at the Chateau Laurier Hotel, Ottawa, 
Canada, from September 14 to 21, 1960. The Advisory 
Committee will meet on September 13. 


Arrangements for the Conference are being made by 
an Executive Committee representing The Canadian Bar 
Association and The Governing Bodies of the Legal 
Profession in Canada. 





*Q.C., LL.B., Solicitor-General for the State of New South Wales. 
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The Secretary of the Executive Committee is: 
RONALD C. MERRIAM, Q.C., 
Secretary, 
Second Commonwealth and Empire Law Conference, 
77 Metcalfe Street, 
Ottawa, Canada. 


Accommodation can be provided for 1,200 delegates 
and guests for the Conference. 


Delegates and guests from outside Canada registering 
before March 1, 1960, will be given priority. 


Judges are invited to attend the Conference as dele- 
gates at large. All other persons will be requested to 
present a certificate showing that they have been authorized 
by their Governing Body to attend the Conference. Wives 
and families of delegates will be most welcome. 

The Housing Committee will have absolute say as to 
the allotment of the available hotel and other accommoda- 
tion in Ottawa. All requests for accommodation will be 
referred to that Committee and delegates and guests from 
outside Canada will be given preferential treatment. The 
registration form must indicate type and price of accom- 
modation desired. Delegates will be advised on or before 
July 1, 1960, of accommodation assigned to them. 


The Registration fee is $25.00 for delegates and $20.00 
for each guest. No further charge will be made for the 
official dinners and other social functions. 

Subjects for discussion at the Conference include: 

(1) Problems of Federalism in the Commonwealth. 


(2) Matrimonial Property Laws within the Common- 
wealth. 


(3) Necessity of Proof of Wrongful Intent in Criminal 
Cases. 


(4) Trends of Legal Education within the Common- 
wealth. 


(5) Administrative Tribunals and their Function in 
a Legal System. 


(6) Human Rights and Civil Liberties and the Role 
of the Lawyer in Protecting them. 


(7) The Role of the Lawyer in Community Affairs. 
(8) Transfer of Lawyers within the Commonwealth. 
(9) Reciprocal Enforcement of Judgments. 


(10) Restrictive Trade Practices (Monopolies, Mer- 
gers, Cartels). 


(11) The Legal Profession of the Future. 
(12) Compensation for Industrial Injuries. 
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(13) Estate Planning having regard to the Incidence 
of Taxation. 


(14) Consideration of liability for taxation in assess- 
ing damages. 


We have been informed by the Law Council of 
Australia that to assist conference planning, including 
accommodation arrangements, it is desirable that intending 
delegates should by 1 March, 1960, apply for accreditation 
and forward duly completed registration forms to the 
appropriate Conference Secretary. However, should any 
member of the profession decide to attend either or both 
Conventions at any date later than 1 March, 1960, accredi- 
tation will be granted providing application is made and 
registration form completed no later than fourteen days 
prior to the commencement of the particular Convention 
involved. Persons making last-minute applications may, 
however, have difficulty in obtaining accommodation. 


ee el ee 


The Secretary of the Council has also furnished the 
following statement concerning the taxation position. 


“As a result of the number of enquiries which are 
being received from members of the profession and the 
judiciary as to the deductibility of expenses incurred in 
attending legal conventions, I have thought it desirable to 
inform you as to the history of the matter, which is as 
follows: 


“The Commissioner of Taxation, by letter to the Law 
Council of Australia dated 14 December, 1948, ruled that 
the expenses of members of the profession attending Con- 
ventions were deductible. A copy of this letter appears in 
the A.L.J., Vol. 22, page 466. 


“The Commissioner, by letter dated 28 September, 
1953, to Sir Garfield Barwick, expressly stated members of 
the judiciary were also entitled to deduct such expenses. 
This letter stated that such expenses were deductible by 
the profession by reason of the provision of s. 51 of the 
Income Tax and Social Services Contribution Assessment 
Act 1931-1951 (Commonwealth) and decisions thereon. 
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“By letter of 26 May, 1954, to the New South Wales © 
Bar Association, the Commissioner expressly stated that 
the ruling included overseas Conventions. This has been 
applied in relation to the First British Commonwealth Law 
Conference held in London in 1955, the International Bar ; @ 
Association Conferences at Oslo and Cologne in 1956 and 
1958 respectively. The rulings already made would, there- 
fore, be clearly sufficient to cover the Ottawa Conference.” 
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THE COMMONWEALTH MATRIMONIAL CAUSES ACT 
1959* 


by 
P. E. JOSKE, M.A., LL.M. 
One of Her Majesty’s Counsel 


Dissolution and judicial separation generally 


The grounds for obtaining a decree of judicial 
separation have been widely extended. A judicial separa- 
tion is obtainable on any of the grounds on which dis- 
solution of marriage is obtainable with the exception of 
the separation ground and the presumption of death 
ground. 


Proceedings for dissolution of marriage or judicial 
separation may not, without leave of the court, be insti- 
tuted within three years of the date of marriage. This 
provision does not apply in the case of adultery, refusal 
to consummate the marriage, rape, sodomy or bestiality. 
It does apply to the other grounds, including failure to 
comply with a decree of restitution of conjugal rights. 
Leave to commence proceedings within three years of 
marriage is only to be granted where refusal would 
impose exceptional hardship on the applicant or the case 
is one involving exceptional depravity on the part of the 
other party to the marriage. In determining an application 
for leave, it is the duty of the court to pay regard to the 
interests of the children of the marriage and to whether 
there is any reasonable probability of a reconciliation of 
the parties. If leave is obtained by misrepresentation or 
concealment of material facts, the hearing may be 
adjourned for such period as is proper or the petition 
dismissed, but not to the prejudice of any subsequent 
petition. Leave may be granted by an appellate court. 


Either husband or wife may in a suit for dissolution 
of marriage or judicial separation claim damages against 
the person who has committed adultery with the other 
party to the marriage, provided the adultery has not been 
condoned (whether subsequently revived or not), a decree 
on the ground of adultery has been granted, and the act 
of adultery was committed within three years of the date 
of the petition. A person with whom the adultery has been 
committed must be made a party to the proceedings, 
whether or not damages are claimed. 





TC 


* Concluded from p. 9 ante. 
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Bars to dissolution and judicial separation 


Condonation and connivance are absolute bars to 
claims for dissolution of marriage on grounds other than 
insanity, separation and presumption of death, and to 
claims for judicial separation on grounds other than 
insanity. Collusion is an absolute bar to suits for dis- 
solution of marriage or judicial separation provided the 
collusion was with intent to cause a perversion of justice. 


Collusion was undoubtedly intended to operate only in 
cases where there was some attempt to pervert the course 
of justice by conspiracy of the parties, but in fact, many 
courts have interpreted it as simply meaning the existence 
of an agreement between the parties. Thus in Viant v. 
Viant in South Australia, see (1955), 94 C.L.R. 347, at 
p. 350, an agreement to pay costs was held collusive 
although the judge did not suspect any agreement or 
arrangement to pervert the course of justice in any way. 
In the case of Heffernan v. Heffernan, [1953] V.L.R. 231, 
a court held that an agreement to substitute a claim for a 
divorce in place of a claim for judicial separation, was 
collusive, where the petitioning wife was promised a house 
in which she would be able to make a home. 


On the other hand, in the case of Cohen v. Cohen 
(1943), 43 S.R. (N.S.W.) 37, in a similar case, there was 
held to be no collusion. 


In the case of Robb v. Robb, [1952] V.L.R. 321, there 
was ample evidence of adultery, on which to grant a decree, 
brought before the court, which was not collusive. The 
respondent and co-respondent lived on the other side of 
the world, and the petitioner’s solicitor in Victoria employed 
their solicitor overseas to obtain a confession from each 
of them. As these confessions were produced in evidence, 
and as the judge considered that this was collusive, the 
petition was dismissed, notwithstanding that there was 
ample evidence of the adultery, apart from any collusion. 


These illustrations indicate to what lengths the doc- 
trine of collusion has gone. There are differing views in 
the various States of Australia as to what is the meaning 
of collusion. It has been held that an agreement not to 
defend is collusive, and therefore, because it was made, 
the proceedings must be dismissed, even although there 
was no defence to offer. The new provision is sound and 
sensible. 


The discretionary bars exist in the case of all grounds 
for dissolution of marriage, other than separation and 
presumption of death and in all suits for judicial separation. 
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The discretionary bars under the new Act are limited to:— 


(1) the adultery of the petitioner, provided it has not 
been condoned, or if condoned has been revived; 


(2) the cruelty of the petitioner to the respondent; 


(3) petitioner’s desertion of respondent before or dur- 
ing the occurrence of the ground relied on by 
petitioner ; 

(4) petitioner’s contributing conduct to respondent’s 
offence. 


Decree nisi and decree absolute 


Proceedings for matrimonial relief must be instituted 
by petition. In suits for dissolution of marriage or for 
the annulment of a voidable marriage the decree is, in the 
first instance, a decree nisi. Where there are children of 
the marriage under the age of sixteen at the date of the 
decree nisi or if there are special circumstances in relation 
to children over sixteen, the decree nisi does not become 
absolute unless the court, by order, has declared that it 
is satisfied that proper arrangements in all the circum- 
stances have been made for the welfare and, where 
appropriate, the advancement and education of those 
children, or that there are such special circumstances that 
the decree should become absolute notwithstanding that 
such arrangements have not been made. Where these 
provisions apply, the decree nisi automatically becomes 
absolute at the expiration of three months from its being 
made or of twenty-eight days from the making of the 
said order, whichever is later. Otherwise the decree nisi 
automatically becomes absolute on the expiration of three 
months from its making. Power exists to extend the time 
for making the decree absolute so as to enable an appeal, 
or to reduce the time for making the decree absolute. 
Provision is made for the decree automatically becoming 
absolute where an appeal is dismissed or discontinued. A 
Certificate that a decree nisi has become absolute is avail- 
able. A decree nisi may at any time before it becomes 
absolute be rescinded on the application of either party 
to the marriage in the event of their reconciliation. It may 
also be rescinded where there has been a miscarriage of 
justice by reason of fraud, perjury or the suppression of 
evidence. 


Intervention by Attorney-General and others 


In any proceedings under the Act, where the court 
requests him to do so, the Attorney-General may intervene 
in, and contest or argue any question arising in, the 
proceedings. In proceedings for dissolution or nullity of 
marriage, judicial separation or restitution of conjugal 
rights, or in relation to the custody or guardianship of 
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children, the Attorney-General may intervene on the 
ground that he has reason to believe that relevant matters 
have not been, or may not be, made known to the court. 
Provision is made for the Attorney-General delegating 
these powers and functions and more than one delegation 
may be in force at the same time. Application to intervene 
may also be made by any other person with knowledge of 
relevant and undisclosed facts. On an intervention between 
decree nisi and the making of a decree absolute, where it 
is proved that the petitioner has been guilty of collusion 
with intent to cause a perversion of justice or that there 
has been non-disclosure of material facts, the court may 
rescind the decree. 

Maintenance, custody and guardianship of children, etc. 

Orders may be made for the maintenance of either 
husband or wife or of their children, including adopted 
children or children born before marriage, or of the child 
of either of them who was ordinarily a member of their 
household, but only in special circumstances will an order 
be made for the benefit of a child who has attained twenty- 
one years of age. An order may be made in favour of the 
party against whom the decree in the proceedings has 
been made. The power of the court is to make such order 
as it thinks proper, having regard to the means, earning 
capacity and conduct of the parties to the marriage and 
all other relevant circumstances. 

In proceedings with respect to the custody, guardian- 
ship, welfare, advancement or education of the children, 
the court’s duty is to regard their interests as the para- 
mount consideration and, if it is desirable, the court may 
grant their custody to a person other than a party to the 
marriage. 

Either party to the marriage may be ordered to make 
a settlement of property for the benefit of the other of 
them or the children. This is a power in addition to the 
power to vary existing ante-nuptial or post-nuptial settle- 
ments. This power is not exercisable in favour of a child 
who has attained twenty-one years in the absence of special 
circumstances. 

In carrying out its authority to make orders as to 
maintenance, the welfare of children and settlements, the 
court has been invested with very wide powers, and these 
are even exercisable where a petition is dismissed. In 
addition to provision for ordering periodic payments, 
which may be wholly or in part secured, lump sum pay- 
ments may also be ordered to be paid or secured. The 
power extends to making a permanent order, an order 
pending the disposal of proceedings, or an order for a 
fixed term, or for a life, or during joint lives, or until 
further order. An agreement for the acceptance of a 









Ee AIL 


; 
t 
i] 


L 


+ Bias ROR NER ET 





ustralian Conveyancer and Solicitors Journal, 





Vol. 18. __ ___MATRIMONIAL CAUSES ACT as 


lump sum or other benefits or periodic sums in lieu of 
rights under an order or the right to seek an order may 
be sanctioned. An order may be discharged on re-marriage 
or for any other just cause and may be modified, suspended 
or revived. An increase or decrease of the amount ordered 
will not be made unless it is proved that there has been 
a change of circumstances since the previous order was 
made or that material facts were then withheld from the 
court or false evidence was given. It is only where material 
facts have been withheld or false evidence given that the 
security ordered to be given or the secured amount may 
be increased or decreased. Ample power is given to set 
aside or restrain transactions intending to defeat claims 
for maintenance and the like. 

The circumstances under which the court’s powers 
are exercisable on the dismissal of a petition are that it was 
dismissed after a hearing on the merits and the court is 
satisfied that it was instituted in good faith and that there 
is no reasonable likelihood of the parties becoming recon- 
ciled. The order must be sought immediately after the 
dismissal of the petition. 


Appeals and recognition of decrees 


There is no appeal from a decree of dissolution of 
marriage or nullity of a voidable marriage after the decree 
has become absolute. Otherwise an appeal from a decree 
or order of a judge of the Supreme Court of a State lies 
to the Full Court of that State which is invested with 
Federal jurisdiction to hear the appeal. No appeal lies to 
the High Court from the Supreme Court or the Full Court 
of the Supreme Court of a State except by special leave 
of the High Court and not as of right as has previously 
been the case of a divorce decree affecting status. Provision 
is made for a trial judge stating a case for the determina- 
tion of the Full Court of the High Court. Decrees made 
under the new Act have effect throughout the Common- 
wealth and all the Territories of the Commonwealth. 
Recognition is also provided for other decrees. A decree 
of dissolution or nullity of marriage made prior to the 
Act or pursuant to its transitional provisions by a court 
in Australia or made at any time by a court of a Territory 
to which the Act does not apply has its validity accepted 
throughout the Commonwealth and all its Territories. A 
dissolution or annulment of a marriage effected in accord- 
ance with the law of a foreign country is recognized as 
valid in Australia where, at the date of the institution of 
the proceedings the party securing the dissolution of 
marriage or annulment of a voidable marriage was domi- 
ciled in the foreign country or the party securing the 
annulment of a void marriage was either domiciled or 
resident therein. Provision is also made for recognition 
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of dissolution or annulment of marriages obtained by 
deserted or resident wives who could have obtained similar 
relief in Australia. If the court of the domicil will recognize 
the dissolution or annulment of a marriage effected in a 
foreign country an Australian court likewise will do so. 
(Cf. Armytage v. Attorney-General, [1906], P. 135.) In 
order to obtain recognition in any of the above cases there 
must have been no denial of natural justice to a party to 
the marriage. 
Evidence 

Certain provisions have been made with regard to 
evidence. The standard of proof is that laid down in 
Briginshaw v. Briginshaw (1938), 60 C.L.R. 336, that a 
case must be proved to the reasonable satisfaction of the 
court. Husbands and wives of all parties are competent 
and compellable witnesses, but while competent, are not 
compellable, to disclose communications made between 
each other during marriage, unless both are parties to the 
proceedings. A party to the marriage is competent to give 
evidence of non-access to the other party, but is not com- 
pellable to do so if the evidence would tend to show that 
a child born to the wife during the marriage was illegiti- 
mate. A witness who, being a party to the proceedings 
gives evidence on his own behalf or, whether he is a party 
or not, is called by a party may be asked and is bound to 
answer, questions which may tend to establish his own 
adultery which is material in the suit. Otherwise a witness 
is not liable to be asked or bound to answer any such 
questions. Births, deaths and marriages may be proved 
by originals or certified copies of records. Evidence of 
conviction for rape and other offences involving sexual 
intercourse and for sodomy or bestiality is receivable as 
evidence of adultery, sodomy or bestiality (as the case 
may be) and may be proved by certificate of conviction. 
Hearings are to be in open court unless otherwise ordered 
in the interests of justice, and are to be without a jury. 
Restrictions are imposed upon the publication of evidence. 
Enforcement of decrees and orders 

Decrees and orders made in one court may be 
registered and enforced in another court having juris- 
diction under the Act. Moneys payable under any decree 
or order are recoverable as a judgment debt in any court 
of competent jurisdiction. By leave, an order may be 
enforced against the estate of a deceased party. Orders 
for payment of maintenance or costs or in respect of the 
custody of or access to children may be enforced by attach- 
ment or sequestration. An order for maintenance may be 
registered in a court of summary jurisdiction and enforced 
therein as if made by such court. Elaborate provisions 
exist for the attachment of the earnings of a person liable 
to make payments under an order for maintenance. 
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THE DOMICILE OF SERVICEMEN IN AUSTRALIA 
by 
P. E. Nycu, LL.B. 


Barrister-at-Law 


The position in England 


The recent English decision of Stone v. Stone"! appears 
to have been the first occasion on which an English court 
has definitely held that a serviceman can acquire a domicile 
of choice in the country where he is stationed. In Donald- 
son v. Donaldson"! this possibility had been tacitly acknow- 
ledged by ORMEROD, J., and in Cruickshank v. Cruick- 
shank™) WILLMER, J., though holding that there was 
insufficient evidence to support the petitioner’s contention 
that her serviceman husband had acquired an English 
domicile, expressed the opinion that a soldier compulsorily 
posted in a country could acquire a domicile of choice there 
if sufficiently cogent evidence was put before the court. 


But it was not until Stone v. Stone"! that an English 
court definitely rejected the long-standing view which had 
prevailed since the middle of the last century to the effect 
that “a soldier or sailor in the service of his sovereign 
retains the domicile which he had on entering the service, 
wherever he may be stationed”.“!) Similar statements 
appeared in Dicey’s Conflict of Laws up to and including 
the fifth edition.” 


The Australian approach 


This negative view was also adopted in Australia 
without qualification when the question of a serviceman’s 
domicile first arose in the New South Wales case of Day v. 
Day.©! There GORDON, J. interpreted the dicta and state- 
ments above referred to as meaning that a serviceman 
could not acquire a domicile of choice during his period 
of service in the place where he was stationed. 


[1] [1958] 1 W.L.R. 1287. 

[2] [1949], P. 363. 

[3] [1957] 1 All E.R. 889. 

[4] Per Cotton, L.J., in Ex parte Cunningham; Re Mitchell (1884), 
13 Q.B.D. 418. 

[5] See also Re Macreight, Paxton and Macreight (1885), 30 Ch. D. 
165, and see generally for a discussion of the English position 
article on the Domicile of Servicemen, Law Times, August 14 
1959, p. 4. 

[6] (1912), 29 W.N. (N.S.W.) 186. Incidentally, the only Australian 

decision involving an overseas serviceman. 
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The New South Wales Full Court in the subsequent 
case of Schache v. Schache™ however distinguished Day v. 
Day on its facts and limited the rule that the soldier or 
sailor retained the domicile which he had on entering the 
service to meaning that a soldier by being stationed 
temporarily in another country does not ipso facto acquire 
a domicile of choice there. 


In that case, the petitioner having a Queensland 
domicile joined the Navy for a 12-year period and selected 
Sydney as his home port, where he later married and made 
his home. He had also stated that he would live in Sydney 
on discharge. The court held that he had acquired a New 
South Wales domicile. 


Since the decision in Schache v. Schache (1931), 31 
S.R. (N.S.W.) 633, Australian courts generally have 
accepted the principle that a serving soldier or sailor can 
acquire a domicile of choice though some judges have been 
more cautious in applying it than others. In Manicaros v. 
Manicaros,"! where the facts were virtually similar to 
those in Schache v. Schache, the court had no hesitation in 
coming to the same conclusion. 


In South Australia, however, MAyo, J. was more 
reserved in Evans v. Evans.) His Honour did not discuss 
the problem there to any great extent except by saying™® 
“a subject of the Crown does not by entering the military 
forces of the Crown and travelling with these forces change 
his domicile’, but since His Honour then proceeded to 
discuss whether there was sufficient evidence to support 
the petitioner’s claim that he had acquired a South Aus- 
tralian domicile whilst in the Army, he must, even though 
in the event he held the evidence to be insufficient, be taken 
to have admitted the possibility of such an acquisition. 


In Maitland v. Maitland™" the South Australian Full 
Court, after hearing evidence that the petitioner had come 
from New South Wales in the course of his Army duties, 
married and lived with his wife there whilst employed in 
a military office in Adelaide with the intent of remaining 
in Adelaide after discharge, held that he had acquired a 
South Australian domicile. The Court, after referring to 
Schache v. Schache, stated:"*! “On principle and authority, 
we think that any employment in the service of the Crown 
is no more than a circumstance to be taken into considera- 
tion, together with the other circumstances of the case.” 


[7] (1981), 31 S.R. (N.S.W.) 633. 
[8] (1944), 62 W.N. (N.S.W.) 91. 
[9] [1942] S.A.S.R. 223. 
(10] [1942] S.A.S.R. 223, at p. 224. 
{11] [1944] S.A.S.R. 80. 
(12] [1944] S.A.S.R. 80, at p. 81. 
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The importance of the family’s presence 


A similar development from early caution to a com- 
pletely open approach free from presumptions took place 
in Victoria. In Fitzgibbon-Lloyd v. Fitzgibbon-Lloyd,™*! 

| O’BRYAN, J. had to decide whether a member of the 
f R.A.A.F. with a South Australian domicile of origin who 
- had enlisted there and been sent to Victoria, where he sub- 
sequently decided to live permanently even though his 
children continued to live in Adelaide, had acquired a 
Victorian domicile. His Honour held he had not and was 
apparently influenced by the fact that he had not estab- 
lished a home for his family in Victoria. His Honour 
admitted that!*) “There may be cases in which a person 
| who has enlisted for war service and has been sent in 
pursuance of that service into another State, also volun- 
tarily takes up residence in that State which is distinct 
' from his mere presence there as a soldier”, and he instanced 
the example of a soldier setting up a home for his family 
) in another State, transferring his household goods there 
and living there with his family for a considerable period 
as a case in which a serviceman could be held to have 
acquired a domicile of choice. 


O’BRYAN, J.’s example was strictly observed in the next 
three Victorian decisions on the subject. In both Coz v. 
Coxz™*) and Pumpa v. Pumpa''*] the husband had been 
followed by his wife to Victoria and had established his 
matrimonial home there with the intention of settling 
permanently in Victoria after discharge from the armed 
forces. The courts had no difficulty in finding that they 
had acquired a domicile of choice in Victoria. 


In Auld v. Auld,"“” the wife had refused her husband’s 
request to follow him to Victoria where he was serving in 
the Navy. He gave evidence that he had selected Flinders, 
Victoria, as his home port with the intention of remaining 
in Victoria on discharge and setting up a business there, 
as he did in fact in 1951, when he was discharged. DEAN, 
J. held, however, that he had failed to prove domicile 
in Victoria for two years previous to the presentation of 
the petition in 1951 in the absence of evidence of any 
connexion with Victoria other than his residence there as 
a member of the Navy. 
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[13] [1944] V.L.R. 29. 
[14] [1944] V.L.R. 29, at p. 33. 
[15] [1945] V.L.R. 105. 

[16] [1946] V.L.R. 56. 
[17] [1952] V.L.R. 733. 
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Latest decision 


The latest Australian decision on this subject is that 
of the Victorian Full Court in Armstead v. Armstead."®! 
In that case, the husband was born in Western Australia, 
enlisted there in the R.A.A.F. and was ultimately stationed 
in Victoria, where he married. At that time he decided to 
remain in Victoria permanently and set up his home in 
Victoria where he lived with his wife. 


The facts obviously fall within the scope of O’BRYAN, 
J.’s example in Fitzgibbon-Lloyd v. Fitzgibbon-Lloyd, and 
the previous cases of Cox v. Cox, [1945] V.L.R. 105, and 
Pumpa v. Pumpa, [1946] V.L.R. 56. The court rightly 
came to the conclusion that the husband had acquired a 
Victorian domicile and proceeded to discuss the matter 
fully. The Full Court, consisting of HERRING, C.J., BARRY 
and DEAN, JJ., in a unanimous judgment rejected most 
definitely the statements appearing in the 5th and previous 
editions of Dicey’s Conflict of Laws to the effect that a 
serviceman under orders could not acquire a domicile of 
choice in the country where he was stationed. Their 
Honours approved of the views now expressed in the 4th 
edition of Cheshire’s Private International Law"®*! and 
the 6th edition of Dicey’s Conflict of Laws) in so far as 
they admit the possibility for servicemen to acquire a 
domicile of choice, but rejected emphatically any notion 
that in such case a heavier onus would lie on the person 
alleging that such a domicile of choice had been acquired, 
which is consistent with the attitude adopted by the South 
Australian Full Court in Maitland v. Maitland, [1944] 
S.A.S.R. 80. 


‘In the course of their judgment, their Honours 
referred not only to the other Australian decisions on the 
subject but also to similar South African,@" Scottish, ?! 
and English decisions with which they regarded their 
judgment to be consonant. 


Conclusion 


The capacity of a serviceman to acquire a domicile of 
choice then seems to be generally recognized throughout 
the British Commonwealth. Australia may perhaps be 
said to have pioneered in this field, no doubt influenced by 
its federal system where, as the court expressed it in 
[18] [1954] V.L.R. 733. 
[19] p. 165. 

[20] p. 124. 
[21] eg., Baker v. Baker S.A.L.R. (1945), A.D. 708. 
[22] eg., Sellars v. Sellars (1942), S.C. 206. 
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Armstead v. Armstead,@*) the concept of State domicile 
has become an anachronism. England, despite its Union 
with Scotland, has been the last to come round to this view, 
putting it beyond doubt in Stone v. Stone'**! even though, 
strictly speaking, the American serviceman whose domicile 
was at issue in that case was actually stationed in France 
and it was the fact of his spending all his leave in England 
which was relied upon as evidence of his intent to acquire 
a domicile there. In Australia, the courts have gone 
further and have attempted to give some indications of 
the evidence which they would require to recognize a 
change of domicile by a serviceman. These indications may 
best be summarized as follows :— 


(a) A mere statement made in the course of evidence at 
the hearing at which the question of domicile is at 
issue by the serviceman to the effect that he at some 
time past intended to settle in a particular country on 
discharge is not enough (Evans v. Evans, [1942] 
S.A.S.R. 228; Auld v. Auld, [1952] V.L.R. 733). 


(b) If such evidence of intention is supported by evidence 
of substantive steps taken in pursuance of such an 
intention and especially by evidence of the establish- 
ment of the matrimonial home in the country where 
the serviceman is stationed, it will be sufficient to 
warrant a finding of a change of domicile (Schache v. 
Schache (1931), 31 S.R. (N.S.W.) 633; Fitzgibbon- 
Lloyd v. Fitzgibbon-Lloyd, [1944] V.L.R. 29). 


(c) The courts, at least where moves between Australian 
States are concerned, may be satisfied in future with 
evidence less cogent than the establishment of the 
matrimonial home since, according to the dicta in 
Maitland v. Maitland, [1944] S.A.S.R. 80, and Arm- 
stead v. Armstead, [1954] V.L.R. 733, anything addi- 
tional to the mere posting of a soldier in a particular 
State which evidences his desire to remain there per- 
manently may justify a finding of the acquisition of a 
domicile of choice in that State. 


As the last paragraph indicates, the last word has not 
yet been spoken on this issue since the dicta indicative of 
a more liberal attitude as to interstate moves in Maitland 
v. Maitland, [1944] S.A.S.R. 80 and Armstead v. Arm- 
stead, [1954] V.L.R. 733, have not yet been translated into 
actual practice, and it is quite possible that if the facts of 
a case such as Auld v. Auld, [1952] V.L.R. 733, were to 
occur again a court would come to a different conclusion. 





[23] [1954] V.L.R. 733. 
[24] [1958] 1 W.L.R. 1287. 
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CASE NOTE 
Commission Agent 


Agreement to pay commission on the introduction of a party 
prepared to enter into contract on terms communicated to 
agent or on such other terms to which the vendor might 
assent—purchasers introduced—sale not completed because 
defendant put forward additional terms—whether agent 
entitled to commission.— The defendant instructed the 
plaintiffs, a firm of estate agents, to sell her interest in 
certain premises, with the goodwill of a business carried 
on there on terms that a tenancy of the second floor of the 
premises was to be granted to the defendant’s husband. 
In a letter confirming the terms of their instructions, the 
plaintiffs wrote “we should take this opportunity of con- 
firming that in the event of our introduction of a party 
prepared to enter into a contract to purchase on the above 
terms or on such other terms to which you may assent you 
will allow us commission.” Two prospective purchasers 
were introduced by the plaintiffs on the terms communi- 
cated by the defendant to the plaintiffs, including the grant 
of a tenancy of the 2nd floor to the defendant’s husband, 
and they signed the contract. Before contracts were 
exchanged the defendant insisted that the tenancy of her 
husband should include also part of the 1st floor. Negotia- 
tions then broke down and the sale was never completed. 
In an action by the plaintiffs for commission.it was held 
that the phrase describing the event on which commission 
was payable viz., the introduction of “a party prepared 
to enter into” a contract must be construed as meaning a 
party “who does enter into” a contract to purchase and 
that the plaintiffs were therefore not entitled to commission 
from the defendant. Trinder (John E.) & Partners v. 
Haggis, [1951] W.N. 416 not followed (Ackroyd & Sons v. 
Hasan, [1959] 2 All E.R. 370), (Winn, J.) (Queen’s Bench 
Division). 


CONTEMPT OF COURT 


Contempt of Court by the Right Hon. Lord Shawcross, P.C., Q.C. 
Published by Stevens & Sons Limited (1959). 


This book contains a report by the British Section of the 
International Commission of Jurists on the whole field of contempt, 
both civil and criminal. It discusses the issues involved, examines 
the law and procedure thereon, and makes certain recommendations 
with a view to improvement of this branch of the law. 
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OF SPECIAL INTEREST TO CHRISTIAN PEOPLE 





THE 
BRITISH AND FOREIGN BIBLE 


SOCIETY 


GRANTED ROYAL CHARTER 1948. 


The British and Foreign Bible Society was founded in 
1804 with the single purpose of circulating the Holy 
Scriptures, and the Holy Scriptures only, without note or 
comment. The Society has never been identified with any 
one Christian communion, nor with any party within or 
without the Church. It has sought to serve all the servants 
of God and to draw its support from all. 


THE BRITISH AND FOREIGN BIBLE SOCIETY has 


Five Characteristics which make it an Ideal Beneficiary :-— 
Its purpose is definite and unchanging. 
Its record is amazing. 


Its scope is far-reaching. 


Its activities can never be superfluous — MAN 
WILL ALWAYS NEED THE BIBLE. 


Its significance is Eternal. 


Correspondence and enquiries from: 


THE REV. CANON H. M. ARROWSMITH, M.B.E. 
COMMONWEALTH SECRETARY, 
95 BATHURST STREET, 
SYDNEY 


Telephone MA 4938 
or to the State Secretaries at the following addresses:— 


361 George Street, Brisbane 

241-3 Flinders Lane, Melbourne 

44 Brisbane Street, Launceston 

73 Grenfell Street, Adelaide 

167 St. Georges Terrace, Perth 
Garema Place, Civic Centre, Canberra. 
Mary Street, Port Moresby 




















DIRECTORY OF REAL ESTATE AGENTS, AUCTIONEERS AND VALUERS 
CANTERBURY PETERSHAM 
C. S. BOYNE & CO. Est. 1919. A. H. TAYLOR. — 
Head Office, Canterbury. Real Estate Agent, 
Branches—Belmore, Punchbowl, Auctioneer and Valuer. ‘ 
Beverly Hills. Probate Valuers. 448 Parramatta Rd., Petersham. 
LF3431-2. Valuations for Probate. 
1 
in ee eee. HARRY HIBBLE & SONS. 
Curranulla St. (opp. station). Opp. Statiog bir 
LB5324-5. Property . Management, Sales, 
Also Sutherland. Valuations. | 
UM8360,, UM7979. 
KINGS CROSS 
WM. JAMES & ABRAHAMS SYDNEY 
waver 
si vs S HOOKER, L. J., LIMITED. 
: eee 98 Pitt Street, Sydney. 
Real Estate Agents, Auctioneers Estate Agents, Auctioneers, 
and Valuers. Valuers and Hotel Brokers. 
FL4021. BW8401 (10 lines). 
NEUTRAL BAY HOBART, TASMANIA 
CROLL & CO. PTY. LTD. FREEMAN, DUFF & CO. 
179 Military Road. 148 Collins Street. 
Real Estate Agents, Homes and Auctioneers, Real Estate and 
rege Insurance Agents & Valuers. 
1311, XY1312. 7487-8. 
[Opinions expressed by the writers of contributed 
articles are not necessarily those of this Journal.] 
All communications should be addressed to: 
EDITORIAL DEPARTMENT 
BUTTERWORTH & CO. (Australia) LTD. 
6-8 O’Connell Street, Sydney. 
\ 
~~ WE. Smith Limited, Webb and Boundary Streets, Croydon, iss. 





